
=BIClinK==============206 = cX.ue.A.bHUl1bKOZO iHCmUmljrnlj peZiOHa.A.bH.OZO Ijnpa6.A.iHH.Si. rna npaBa = 

"TaK" -- BUmOBiJIH 84'%, "Hi" - 10,8%, lIa fUlTaHHlI "B 'IOMy [~e MO)Ke BHpa)!(aTHclI'.'" BKa3,L1H: 

a) p03IlIHpHTH llH¢epeHuiauifO npOue1lypH p03cnillYBaHHlI pi3HHX 3a Pl13l1KOM KaTeropiM 

KPHMiuaJIhHlIX cnpaB-- 91 ,5%; 
6) BcraHOBHTH no MaUHOBHX 3JIO"lJ1HaX KOHKpeTHHM p03Mip 36HTKiB, HJ1lK1.(e >iKOro IlO,l.\i>I 

pefCTpYCThClI, <LIe He p03CJlillYCThCH - 82%; 
H) BI1KJIID'lHTH npOBeJleHHH POOOTH no 6e3nepCneKTIlBHJ1X ,l.\Jlll p03C"li;JYBaHHlI KpHMiHalJhHIIX 

cnpaBax (oKpiM OC06JUIBO He6e3ne4HHX 3Jl04HHiB) - 83%; 
1') ouilllDBaTH P060TY opraHy Ha niJlCTaBi pe3YJlhT3THBHOCTi lli51:IhHOCTi IJO Bl!}IBJleHHIO, 

p01KpHTTIO Ta P03CJli)lYBaHHIO OC06JlHBO He6e3ne4HHX 3J104HHiB i ,l.\IHHh 3i 3Ha4HHMH MaTepiaJlhHHMJ1 

i iHIllHMJ1 Hacni.llKa~m -- 72.8%; 
,1.\) He CTaBHnl 33 MeT)' BHHBJleHHH i p03cnillYB<lHHlI Bcix CKOCHJ1X 06BllHYBa' leHHM 3JI04HHiB, 

lIKll.\O Mom BHH<I y CKOfHHi lleHKHX 3 HHX BCTaHORfJeHa i ,l.\OK33aHa - 69,6%; 
r) BCTaHOBHHl MOlKJIHBiCTh I!pUMHpeHHH CropiH (Kpi~1 cnpaB npo BOHBCTBO) np!! IIOBHOMY 

Bi,l.\IllKo,l.\ysaHHi MaTepiaJlbHHX i MopanbHHx 361!TKiB Ha I\.'UlKHi H CTalli'i p03cJIinYBaHHJ1 Ta cynosoro 

P03l'JUI;:{y -- 67,8%; 
lK) nepe.L\6a'lH1H npouenypy YKJl3JlaHH>i "KoMrrpoMicy 3i CJli.L\CTBOM" (Y1roWKeHwl cTopiH lIpO 

06cHr i xapaKTep BinrroBin,LlhHoCTi) - 61,7%. 
5lK HacnluoK 3aYB3lKHMO. ll.\0 BllpiIlleHHlI BKXJaHHX Ta nO,l.\i6mlX rrl1TaHh 3aKOl101laBueM, Ha Halil 

normm, CyTTfBO nOCHflllTh 3aXllCT rrpaB i iHTepeciB OC0611CTOCTi (B TOMY 'll1cJli ninO]plOBaHllx i 

06BIIHYBa'leHlIX, piWCHHlI i1o:Ii lIKHX Ha ,i..\3HHM 'lac P03THI)'CThClI Ha MiclIUi Ta POKH, B TOM} 'lIlCJii i 

TUX, Koro s nOllaJIhIllOMY BlIIlpaSL\OBYIOTh), nOCHflHTh PC3YJlhTaTHBHicTh i niCBICTh 60POTh6H 3i 

3JlOl.fHHHICTIO. 6YJle cnpHlITll niLlIHlUleHHIO )(KOCTi po60TH npauiBHllKis npaBooxopOHHHX opraHiB, 

3MeHWHTh IlOTpc6y B "MaHl!lYfllluil" []OKa'3!1HKaMI1. 

Bo..u<ompy6 C. T. 
()cnWliln l.:arjJelipu KPU,HiH(L7bIW?O npae!l 

rna IljJotjecy X~teJ1bIlUtjbKO?O Yliieepcurnemv 
ynpae,7i1l11J1 rna I1paea, 

Kalllhll)am iOjJUOU'lIlUX ltayg 

ICTOTHICTb nOPYIIIEHHR nPAB JIIO,ll,MHM Y XO,ll,I )].OKA3YBAHHR 

B KPMMIHAJlhHOMY CY,ll,OqMHCTBI KAHA,l.J.M 


f1p06J1CMa LlOllYCTHMLlCTi )10Ka3iB BnpO/l0BlK 'rpllBaJloro 'lacy npHBepr(lf yBary HaYKOBuiB, lI~O 

f' CBi'lCHHlI:vI fi BHHHTKOBO'i BalKJWBOCTI )1IIH Teopii: KPHMiHaJIbHOrO npouecy, P03BHTKY 3aKOHOL(aBCTBa 

npaB03aCTOCOBHO'i npaKTllKI1. Oc06JHIBoro JHa'leHHlI Ha6YBaE Illl Ilp06!1eMa Y 'lS'H'3KY 

3J100rrpaUIOBaIlHHM IIpoeKTy HOBoro KpHMiuaflbHo-rrpouecya,lhHoro KOL\eKCY YKp31HH . 

.LlOCJli:llKeHHlI~l pi3HHX aClIcKTiB ui6 BalKJlI1BO'i Ta CKJlaLlHo'i Ilp06JIe~Hl 3aHM3JlOClI 'lHMaJIO Hay KOBuiB, 

cepeL( lIKHX TaKi BiJlOMi BYeHi, lIK A. n. l:)OHKOB, H, M, KillHic, A. M, JlapiH, n, A, J1YIliHcbKa, 

5L 0, MOTOBi1foBKep C. A TIaWI1H, 1. II. f1eTpYXiH, fO, 1. CTCIlOBChKllH,)\..1. JI, 51Ky6 Ta 6al'aTO iHWHX, 

Bi.]110Bi1lHO 1.\0 lJaCTllHlI Tpeno'i CTarri 62 KlllICTHTYlli'i YKpaiHH 06BI1HYBa'leHH~ He M())[{e 

rpyHT)'BalllClI Ha :WKaJ3X, O,i..\epllmHlIX HC'JaKOHHliM WJlllXOM, B!lpiweHH51 npOOJICM peaJli3aui'i UhOro 
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KOHCHlTyuiiiHoro I1pHI1HCY B KPHMiHaJIhHO-npouecyaSlbHOMY 3aKOHO,UaBCTBi Ta I1paB03aCTOCOBHiH 

npaKTHui uOTpe6y€ Bi,llnOBi,lleH Ha HH3KY CKJJa,llHHX TeOpeTH'-IHIlX nHTaHh. 30KpeMa, '-Ill BOIKe 

nopyweHH5I, ,llOnYl1\eHe B xOJli JlOKa3YBaHH5I, 1I0BIlHHO 6YTH ni,llCTaBOJO JlIllI BH3HaHHlI ,UOKa3iB 

He;wnYCTHMHMH? OmlOIO 3 nepWHX cnp06 BHpiwHTH ue HIlTaHH5I C1i,ll BH3HaTlIIl03HUilO, BHKTIa,lleHY 

y nOCTaHOBi f1JJeHYMY BepXOBHoro CYJ1Y YKpai'HH N2 9 Bi;! I JlHCTOl1a,lla 1996 pOKy,,lle BCTaHOBJleHO, 

11\0 JlOKa3H nOBHHHI BIl3HaBaTHCh TaKHMfl, 11\0 OJlep)!<aHi HC3aKOHHHM WJUlXOM, HaJlPllKJla,ll TO,lli, KOJIII 

IX 36HpaHIUI H 3aKpinJlCHH.lI 3)liHCHeHO a60 3 nopyweHH.lIM rapaHTOBaHHX KOHCTHT)'uino YKpalHH 

npaB JllOilHHH I rpOMa,ll.llHHHa, BCTaHOBJleHOrO KPl!MIHaJIhHO-npouecyaJJbHHM 3aKOHO;J:aBCTBOM 

nOp.lli-\KY, a60 He ynoBHoBaIKeHOIO Ha ue oc0601O 4H opraHOM, a60 3a ,Ll,OnOMOrolO Lliii, He 

llepCi16a4CHHX npo u ecyaJlhHHMH HopMaMH I. 

B Hayui KpHMiHa.llbHoro npouccy HeMa€ CLlHOCTi cepeil HaYKOBuiB y BHpillleHHi BHlII.C­

1a3Ha4eHoro nHTaHIIl!. 30KpeMa B. M. CaBHuhKHH KpaCHOMOBHO 3aJHa4ac: " ... 4H BC.lIKe nopYllleHHil 

3aKOHY, LlOIlYI1\CHe npH 36HpaHHi )lOKaJiB, TlIrHe 3a c06010 BH3HaHHlI 'ix lIeLliiicHHMH? BemIKa clloKyca 

Ilim IllJl.llXOM KJlacHcpiKauil nopYlllCHb Bcix MO)KJ]HBHX nopyweHh Ha cyrr€Bi H He ,Ll,)'IKe i '3aJJeIKHO 8m 
KaTeropil LlonYl1\eHoro nopyweHH.lI BHpiwYBaTIf ,Ll,OJlIO TOro 4H iHworo JlOKa3Y. Ane TaKHl1 IllJlliX 

yKpaii He6e3nc4HHH. BiH MOIKC 1l06i4HO 6JlarOCJlOBHTH TaK 3BaHi HC3Ha4Hi 1I0pyweHHlI 3aKoHY, 

CTBOPHTH 6e3npeuc;J,cHTHY irpapxilO 060B '1I3KOBOCTI npouccya.llbHHx HOpM i B PC3Y)lbTmi nonm6H"l1l 

If on TOro 4nMaJlY cp03ilO 3aKoHHocTi B KpH~liHaJlhHoMY cyno4HHcTBi. DopymcHlul 1amlWalOThCl! 

nopywcHH.lIMIf, i 60pOTHCn 3 IIIfMH, 51 BneBHCHHH, MOIKHa JIIfWe OilHIfM cnOC060M: Kapa'rl1 1a 

nOpYWCHH.lI Blf3HaHH.lIM 6e3Imi;lHOCTi, HiK4eMHOCTI 3aTpa4eHHX 3YCHJlb. TinbKH TaK MOIKHa BinP0,UllTH. 

36epefTI1 i npHMHOIKHTIf y npaKTH4HHX npauiBHHKiB I104YTI.lI BeJIlfKO'i BiJlIlOBi,llaJJhHOCTi 3a 'ICCTh, 

ri;lHicTh i IKHTI5I JIIO;lCn, 11\0 n01'panHml B opoiry npaBooxopOJIHOI ni.llnbHOCTi"2 

JI.0 4HCJla npHXllJlbHllKiB npOTHJleIKHOI ;WMKIf MOIKHa Bi;meCTII A. JI.. bonKOBa, HKHH BBaIKac, 
. .. 

ruo 'JCre3 BI,Ll,C}'THICTb HaJlelKHoro KpIfTepuo BJ13Ha4eIIHlIICTOTHOCTI ,llOnYl1\eHoro B xom ,UOKa3YB3HwI 

nopYWCHHlI, npaKfHK3 nillIJla wmlXOM p03umplOBaIlhHoro TJIYMa4eHH5I HOpMH npo He,Ll,OnYCTHMicTh 

J(OK33iB, OilepIKaHHX 3 nopyweHIIl!M 3aKOHY. 30KpeMa, Bill 3a3HaLIaC "'Tenep 6Y.L\h-HKHH npoMax 

CJli,ll'-loro (HeT04HO OCPOPMIlB nocTaHoBY npo 06'cKT 06wyK)', 3a6YB 3MYCHTlI nOHliToro p01nHcaTHcH 

B IIPOlOKOJli a60 noncpeWITIl cBi,ilKa npo BiJllIOBi,L(aJJhHicTb 'l3 ila4Y ',aBinOMO HenpaBillfBHx nOKaJaHh 

i T.Il.), lilO y MHHyJIOMy JlerKO nepeBip5!JlOCil i HaBiTb YCYB3f10C5I B xO,ili CY,Ll,OBO/"O p03miH1Y, Tenep He 

nepeBipH€TbC5I i He YCYBaCTbCH, a CJIYIKHTb 110 p03BaJlY ,ilOKa3iB, YCYHeHHIO IX ilK HellpHnYCTHMHX, 

BHlIeceHHIO BHnpaB,llYBaJIbHOro BHpOK)'. 3aXOnJ1eHIlIO npHXHJlhHHKiB HOBHX "ileMOKpaTH4HHX 

noplILlKiB y upaBocYAlli" HeMa€ MeIKi: "ni.L\BHmeHi CTaHnap1'H .L\OKa3YBaHHl!", A TOll cpaKT, 11\0 HBHO 

BHHHHH YHHKac npH UhOMY 3aCJIYIKeHo"i Bi.L\IIOBit(aJJhHOCTi, HapOCTar XBHJl.ll JlaTeHTHOI 3JlO'fHHHOCTi, 

fl036aBJI.lIIOThC5I npaBOBoro 3axlfcry )KepTBII 3Jl04HHiB eri caMi IlJoMaMIIH, ilKllM KOHCTIfT)'lU5! 

POlWHPllJIa "JlOcTyn llO npaBocYMil"), -UC 3aJIHlllaCThCH B TiHi [6, 195]." 
5[KI1\O CXHJI.lI mCl! ,,10 T04K1i 30PY, JrillHO 3 lIKOIO ,llOKaJII, 31106YTi 3 HC3Ha4HlfMH 1l0PYWCHHHMII, 

MOIK)'Tb 3a lIeBHHX YMOB BHKOPHCTOBYBaTHCli B nOKa3YBaHHi, 3aKOHOMipHO nOCTac nHTaHHil: ilKl IK 

KpHTepi"i CJIill 3anpOB3LlHTH nIIl! UbOro? 

OnHHM"3 nCpCneKTHBHHX Hanp.llMKiB nowYKiB piweHH.lI UhOro IIHTaHH5I € BHKOpHCTaHHl! nocBi,llY 

Kpa·IH. B 3aKOHo,UaBCTBi Ta npaB03aCTOCOBHiH npaKTHui 51KHX HaKOImqeHO neBHlfn tlOCBi,ll flO 

npo 3aCTOCYBaHHfl KOHCHnYl.\iY YKpaYH¥1 np¥1 3Ai~CHeHHi npaSOCYMfl: nOCTaHOBa nneHYMY BepXOBHoro 
CyP,Y YKpaIH~ NQ 9 Bip, 1 n~CTonaAa 1996 pOKY 1/ BicHI-1K BepxoBHoro Cyp,y YKpa·IH¥1. - 1996. - NQ 2. 
2 CaBI-1l.\K¥1~ B.M. YronoBHbl~ np0l.\ecc POCCI-1¥1 Ha HOBOM BI-1TKe p,eMOKpaTI-13al.\1-11-1 II rocyp,apcTBO 1-1 npaBO. ­
1994. - NQ 6. - C. 105 
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Bl1piweHHKl TaKUX UpOOJIeM. HaH~lacTiwe B'ICHi 3Bepnll{)Tb yBary Ha 3aKOHonaBLfi HOpMIl Ta cY;J.OBi 

npeue;J.cHTI1 CnO!lY'leHllx illTaTiB AMepllKIl. Ha Hawy ;JyMKy, ue Ui.1KOM Bl1npaBnaHo, oCKi.lJbKH 

;.\OCBi.r! uir'i Kpa'iHI1 BapTo i ncrrpioHo BHB'JaTH, 3BI1LfaHHO, 3B3)Kal:O'Jl1 Ha HaJlelKHicTb.LIO iHIUO'i npaBoBol 

CHCTeMH. OJ.\HaK Bap1'O He 3<L1HUJarn lima YBaroKl i nocBin iHUJI1X Kpa'iH aHfJIO-aMepIlKaHcbKOlllpaBoBoi' 

CIlCTCMH. B UiH CTaITi cnpooycMO npoaHani1YBiUl1 oKpeMi IIpaBOBi nmHui'i BepxoBHOrtl cy;W KaHallH 

3 pml~l11.:.\yBaHoro III1TaHHJI. 

4aCTllHa npyra cTaITi 24 KaHaJ.(cbKol xapril npaB nepe;J6a'Jac, IliO Y pa3i, JlKIUO CYll JliHJle 

BHCHOBKY, ll\O JlOKa3 oYJIO OJleplKaHO cnocoooM, JlKHM nopYUJeHo 6YJlh-JlKi IIpaBa aoo CBOOOJlH, 

rapaHToBaHi XapTicKl, TaKHH J.(OK33 Mac OYUI BII~lKl'JeHO 3a YMOBII, IUO 3 ypaXYBaHHllM Bcix oocTaBlIH 

cnpaBH iioro BIIKopHCTaHHJI S IlpOSanIKeHHl MO)Ke cnpWHIHlITI1 J-lHCKpemlTaU1Kl npaBOCYMll. 

3 UhOro MOIKHa 3po611TH BHCHOBOK, IliO BHKJIKl4CHHIO ni;rJI5IfalOTh He Bci ;JoKa3H, o;Jep)KaHi 3 

I10pYUJeHHllM npaB JIlOnHHlI, a JIHWe TI, BlIKOpl1CTaHHJI llKlIX MOlKe .LIlICKpeLlwryBaTlI npaBocYJllUl 

(would bring the administration ofjustice into disrepute - aHrJl.). BJIaCHe ui YMOBII C¢OPMYJIbOBalli 

i nera;li30BaHi B H1l3ui cynoB~x piUJCHb BepxoBHoro CYJ.(Y KaHa.::lH. 3BH4.ailHo, B uii1 po6m'i He CTaBIHbCll. 

3aBJlaHHll. JleTanhHoro P03rJIllJlY Bcix aCIleKTiB 3aranaHol npooJIe:-.m, CIlpo6YCMO 3ynHHHTHcll Ha 

OKPCMHX IlpaBOBHx n03Hl.\Nx, BllBlJCHHll HKHX BBalKaCMO HaT!6iJlbUJ aKTYa 1hHHM. 

BepxoBHI1!l CYiI KaHaJlH Y pilUeHHi rIO cnpaBi R. v. Collins3 '~aIlpoBanHB TeCT BH3Ha'leHHH 

nonYCTHMOCTi nOKa3iB, 3MicT llKOro Il0J151raC y 1l0CJ1iJ.(OBHOMY 3'HcysaHHi TPbOX rpyn 'lHHHHKiB. 

CnO'JaTKY cyn nOBI1HeH BH3Hal IHTH, lJH BIlJll1BaTHMe BHKopHCTaHHll. !leBHOrO nOKa3Y Ha 

cnpaSCnoll1BicTb CY;JOBOrO p01rmU1Y B Ui!IO:-'IY. Y pini. llKll\O 6Y;lC 3POOJlCHO BIICHOBOK, lUO 

BHKopHCTaHHH TaKora llOKa3Y nOCTaBHTb Ui.I CYMHiB cnpaBe;lJUlBicTb CY;(OBOro p03Ll11ny, TO TaKllii 

J~OKa3 Mac 6YTH BHKJ1I:O'JeHHii, OCKiJ]bKH HOro BHKopHCTaHHll ;lIlCKpe;UITYBaTlIMC npaBOCY.il..illl". )J,arri 

CYJ.\ nOBI1HCH 3' llCYBaTil iCTOTHicTb llonYlueHoro nopYUJeHHll. I, HapewTi, CY;l BHpiwyc, ll.K BnJIHB 

MaTI!~1C HI1~1JIOLICHfI)l cllipHOro ;1oKa3Y Ha 1;UHcHeHHH npaBocYMll. 

BlIpillleHH>1 mlTaHHH npo 'Ie, LJH BIlnimaTHMe BHKOpl!CralUUI nCBHoro ;loKa3Y ria C!lpaBe;VlHBlcTb 

CYJ.(OBOro p01r:lllJlY, TICHO nOB'113aHe 3 iCHYI0401:O KHacuq,iKauicl:O nOKa3iB 3aJICIKHO Bill rofO, 'JU opaB 

YlJaCTb 06BHHysalJCHHi1 Y IX cTBOpeHHI. Bic'lf!oBinHo, llKIilO ;1aHi oC3IlocepenHbO nOXOJIllTb BiJ.( 

o6BIIHysalJeHOI'(1 (HilrrpHKJ1an iioro nOKa3aHII5I, 3pa3Kfl KPOBi 'JH BOJIOCCll), TO nOlIYlUeHi llpl! IX 

30l1paHHi nopyweHHll 'JHHI1THMyTh iCTOTHHH BnJIHS Ha cnpaBnJ1lmicTb cynoBoro p03Dlllny, i TaKi 

J{OKa3H He MO')KYTb 6YTl1 BHKopHCTaHi B J.(oKa3YBaHui. 3 iHUJOro 6o,,'Y, BHJli}lllKYIhOI JlOKa3I1, llKi 6yJIU 

3i6pa!li npaBooxopOHHHMII opraHaMH 6e3 Y'JacTi OOBHHYBaLfeHoro (HanpHKJ1aA pelJoBi J.\oKa3H). 

BUKoplicTaHHJI S ;loKa3YBaHHi oCTaHHix Hasp5lJl'1H BI1J1HBaTHMe 3Ha'JHOIO Mipol:O Ha CnpaBeJlJ1llBicTb 

cYAoBoro p03DlllJlyS. 

TaKHM lJHHOM Mar MiClle cnpooa 'lanpOBaJlHTH KpHTepiii. 3a JlOnoMorolO 51KOro MOIKHa 6yJIO 6 

BHpiUlYB<ITH nBalas;latIHJI: 3 onHOro 60ry - Ha;\anl ocooi rapaHTI'i BiLl HelaKOHHHX Ail1 np3BooxOPOllHHX 

opr,HliB, a 3 iHlUO[O -- '3aXIIll\aTIl itlTepecH npaBOCYMll. 

KJlI:O'IOBY POJlh B CIICTeMi TaKHX "'PlITepi'iB Binirpac KOHuenuill. ";mCKpemrrauii' npaBOCY;J,JJ.JI" (dis­

repute of justice - aHfJl.). Ha ~yMKY KaHa~CbKHX IOPHCTiB, ,'lHCKpemnYBaTIl npaBocYItllll MO')Ke llK 

BHKopllCTaHHll B ;lOKa3YBaHHi .JoKa-liB, oneplKaHIIX 3 1I0pYI!ICHHll:-.I npas JlH.JlIHHfI, TaK i BHKJ1I:04.eHHll. 

] R. v. Collins_ [1987]1 S.C.R. 265. 
, R. v. Stillman. [1997]1 S.Ck 607. 
sR. v, Collins, [1987]1 S_C.R 265_ 
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LlOKa3iB Y CH'ryauii', KOJIH LlOIIYIUeHe IIOpYllleHHH He3Ha'me, a LlOKaJH Ba)l(J1HBi ):\JUI I1paBHJIhHoro 

BHpillleHHH CIIpaBH6• .[{.rrH BHpillleHHH IIHTaHHH BIIJ1HBY Ha IIpaBOCY.!lWI LlOIIYCKY IIeBHoro LlOKa3Y, 

He06xiaHo, CBOClO '1eprolO LlaTH BiLlIIOBi,llh Ha TaKe I1HTaHHH: '1H LlHCKpe,llHTYBaTHMe IlpaBOCY.ll.llH 

BHKlJpHCTaHHH neBHoro ,llOKa3Y B O'lax P03YMHOi' JIlO,llHHH, ,llOCTaTIihOlO MipolO 06iJHaHOi' 3 06CTaBHHaMH 

CIIpaBH? B UhOMY BHIIa):lKY nia P03YMHOlO JIlOLlHHOlO P03YMicrhCH nepeCi'lHHH rpOMa):l}IHHH. 

TIOPH,ll3 HaBe,lleHHM BHIUe MH BHpillleHHH nHTaHHH npo LlonYCTHMicTb LlOKaJiB 6araTO YBam 

IIPH,lliJIHfTbCH BH3Ha'leHHlO iCTOTHOCTi ,llOnYIUeHoro IIOPYllleHHH7• BepXOBHHH CY,ll KaHaLlH 

LlOTpHMycrhCH n03Huii', IUO nHTaHHH npo iCTOTHiCTh nopYllleHHH IIOBHHHO BHpilllYBaTHCH BHXOLlH'IH 

3 TOro, '1H 6YJIO .[IOIIYIUeHe IIopYllleHHH 3po6JIeHO HaBMHCHO, '1H 6YJIO B'IHHeHO "Llo6poCOBicHO", 

3YMOBJIeHe HeLl6aJIicTlO, MaJIO xapaKTep TeXHi'lHoi' nOMHJIKH. KpiM Toro, CJIi.[l 6paTH LlO YBam, '1H 

6YJIO IIopYllleHHH 3YMOBJIeHe IIOTpe6olO HeraHHoro B'IlmeHHH neBHoi' Llii' m06 IIOI1epeLlHTH BTpaTY 

LloKa3iB, 3aII06iITH npaBoIIopYllleHHlO '1H IIpHI1HHHTH Horo. 

3BH'IaHHO, B 06cH3i o.llHid CTaTTi HeMO)l(J1HBO LleTaJIbHO BHKJIaCTH 3MiCT P03Dll1,1J.yBaHOi' KOHuenuii 

6iJIblll-MeHlll nOBHO. Harne 3aBLlaHHH B6a'lacrhcH B iHlllOMY. TIeplll3a Bce, CJIia BH3H<mI 06rpYHTOBaHOlO 

II03HUilO, IUO He 6YLlh-HKe IIopYllleHHH, .[IOlIymeHe B xOLli LloKa3YBaHHH, MO)[(e 6YTH lIi.[lCTaBOlO .[IJIH 

BH3HaHHH LlOKa3iB HeLlonycTIfMHMH. B npaKTHui TpanJIHCThCH '1HMaJIO BHna):lKiB, KOJIH q,OPMaJIhHO 

q,aKT nopYllleHHH Mac Micue, O,llHaK BapTO 6paTIf .[10 YBarH Bci o6cTaBHHH .[IOnymeHoro nopYllleHHH, 

HOro xapaKTep Ta BWlHB Ha LlOCTOBipHicTh oTpHMaHHx .[IaHHX. 3SH'IaHHO, He MO)[(Ha 3aJIHlllaTH lI03a 

YBarolO i nOTeHuiHHY He6e3neKY Ha neplllHH IlOrJIHLl He3Ha'lHHX ynymeHb. Yce ue .[lac ni.[lCTaBH LlJI5J 

BHCHOBKY npo He06xiaHicTh p03p06JIeHHH '1iTKOi' Ta MaKCIfMaJIhHO .[IeTaJIiJOBaHOi' CIfCTeMIf KpHTepii'B 

BH3Ha'leHHH iCTOTHOCTi .[IOnymeHHx nopYllleHb 3 THM, mo6 3aXHCTHTH KO)[(HY oco6y, IUO lIOTpanJIHC 

B cq,epy KpIfMiHaJIhHO-npouecyaJIbHoi' ,lli}lJIbHOCTi Bi,ll He3aKOHHHX ,lliH nocallOBUX oci6 

npaBooxopOHHHX opraHiB, 3 O.[lHOro 60KY, a 3 iHlllOro - YHeMO)l(J1HBHTH cnp06H YXHneHHH Bi,ll 

KPIfMiHaJIhHOi' BiLlIIOBiaaJIbHOCTi lllJI}lXOM BUKOpUCTaHH}I HeLlOCKOHaJIOCTi 3aKOHoLlaBcTBa. IHlllHMIf 

CJIOBaMIf, 3araJIhHi HOPMIf, 3aKpinJIeHi B KOHCTHTYuil YKpai'HH nOTpe6ylOTh a):leKBaTHoI .[IeTaJIi3auii' B 

KPHMiHaJIhHO-npouecyaJIhHOMY 3aKOHO,llaBCTBi, i OLlHHM 3 HaHKpamHX cnoco6iB ,llOC}lrm UhOro f 

TBoplIe BIfKopHCTaHHH ,llOCBiLlY 3apy6i)[(HHX KpalH. 

CmammR peKoMeHiJoealta iJo iJpyKY Ka¢eiJpOlo KpUMiHa.JlbHOZO npaea ma npOl/ecy 


Xl1eJlbHUl/bKOZO iHcmumymy pezioHCubHOZO ynpa6J/iHHR ma npaea 


(npomoKon M! 1 eiiJ 27 cepnHR 2004 pOKY) 


6 R. v. Buhay, [2003)1 S.C.R. 631. 
7 R. v. Therens[ 1985]1 S.C.R. 613. 


